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him or her at the rate of pay associated
with the position in which he or she is
reemployed. As with the escalator posi-
tion, the rate of pay must be deter-
mined by taking into account any pay
increases, differentials, step increases,
merit increases, or periodic increases
that the employee would have attained
with reasonable certainty had he or she
remained continuously employed dur-
ing the period of service.

PROTECTION AGAINST DISCHARGE

§1002.247 Does USERRA provide the
employee with protection against
discharge?

Yes. If the employee’s most recent
period of service in the uniformed serv-
ices was more than 30 days, he or she
must not be discharged except for
cause—

(a) For 180 days after the employee’s
date of reemployment if his or her
most recent period of uniformed serv-
ice was more than 30 days but less than
181 days; or,

(b) For one year after the date of re-
employment if the employee’s most re-
cent period of uniformed service was
more than 180 days.

§1002.248 What constitutes cause for
discharge under USERRA?

The employee may be discharged for
cause based either on conduct or, in
some circumstances, because of the ap-
plication of other legitimate non-
discriminatory reasons.

(a) In a discharge action based on
conduct, the employer bears the burden
of proving that it is reasonable to dis-
charge the employee for the conduct in
question, and that he or she had notice,
which was express or can be fairly im-
plied, that the conduct would con-
stitute cause for discharge.

(b) If, based on the application of
other legitimate nondiscriminatory
reasons, the employee’s job position is
eliminated, or the employee is placed
on layoff status, either of these situa-
tions would constitute cause for pur-
poses of USERRA. The employer bears
the burden of proving that the employ-
ee’s job would have been eliminated or
that he or she would have been laid off.

§1002.260
PENSION PLAN BENEFITS

§1002.259 How does USERRA protect
an employee’s pension benefits?

On reemployment, the employee is
treated as not having a break in serv-
ice with the employer or employers
maintaining a pension plan, for pur-
poses of participation, vesting and ac-
crual of benefits, by reason of the pe-
riod of absence from employment due
to or necessitated by service in the uni-
formed services.

(a) Depending on the length of the
employee’s period of service, he or she
is entitled to take from one to ninety
days following service before reporting
back to work or applying for reemploy-
ment (See §1002.115). This period of
time must be treated as continuous
service with the employer for purposes
of determining participation, vesting
and accrual of pension benefits under
the plan.

(b) If the employee is hospitalized
for, or convalescing from, an illness or
injury incurred in, or aggravated dur-
ing, service, he or she is entitled to re-
port to or submit an application for re-
employment at the end of the time pe-
riod necessary for him or her to re-
cover from the illness or injury. This
period, which may not exceed two
years from the date the employee com-
pleted service, except in circumstances
beyond his or her control, must be
treated as continuous service with the
employer for purposes of determining
the participation, vesting and accrual
of pension benefits under the plan.

§1002.260 What pension benefit plans
are covered under USERRA?

(a) The Employee Retirement Income
Security Act of 1974 (ERISA) defines an
employee pension benefit plan as a
plan that provides retirement income
to employees, or defers employee in-
come to a period extending to or be-
yond the termination of employment.
Any such plan maintained by the em-
ployer or employers is covered under
USERRA. USERRA also covers certain
pension plans not covered by ERISA,
such as those sponsored by a State,
government entity, or church for its
employees.
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(b) USERRA does not cover pension
benefits under the Federal Thrift Sav-
ings Plan; those benefits are covered
under 5 U.S.C. 8432Db.

§1002.261 Who is responsible for fund-
ing any plan obligation to provide
the employee with pension bene-
fits?

With the exception of multiemployer
plans, which have separate rules dis-
cussed below, the employer is liable to
the pension benefit plan to fund any
obligation of the plan to provide bene-
fits that are attributable to the em-
ployee’s period of service. In the case of
a defined contribution plan, once the
employee is reemployed, the employer
must allocate the amount of its make-
up contribution for the employee, if
any; his or her make-up employee con-
tributions, if any; and his or her elec-
tive deferrals, if any; in the same man-
ner and to the same extent that it allo-
cates the amounts for other employees
during the period of service. In the case
of a defined benefit plan, the employ-
ee’s accrued benefit will be increased
for the period of service once he or she
is reemployed and, if applicable, has re-
paid any amounts previously paid to
him or her from the plan and made any
employee contributions that may be
required to be made under the plan.

§1002.262 When is the employer re-
quired to make the plan contribu-
tion that is attributable to the em-
ployee’s period of uniformed serv-
ice?

(a) The employer is not required to
make its contribution until the em-
ployee is reemployed. For employer
contributions to a plan in which the
employee is not required or permitted
to contribute, the employer must make
the contribution attributable to the
employee’s period of service no later
than ninety days after the date of re-
employment, or when plan contribu-
tions are normally due for the year in
which the service in the uniformed
services was performed, whichever is
later. If it is impossible or unreason-
able for the employer to make the con-
tribution within this time period, the
employer must make the contribution
as soon as practicable.

(b) If the employee is enrolled in a
contributory plan he or she is allowed
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(but not required) to make up his or
her missed contributions or elective
deferrals. These makeup contributions
or elective deferrals must be made dur-
ing a time period starting with the
date of reemployment and continuing
for up to three times the length of the
employee’s immediate past period of
uniformed service, with the repayment
period not to exceed five years. Make-
up contributions or elective deferrals
may only be made during this period
and while the employee is employed
with the post-service employer.

(c) If the employee’s plan is contribu-
tory and he or she does not make up
his or her contributions or elective de-
ferrals, he or she will not receive the
employer match or the accrued benefit
attributable to his or her contribution
because the employer is required to
make contributions that are contin-
gent on or attributable to the employ-
ee’s contributions or elective deferrals
only to the extent that the employee
makes up his or her payments to the
plan. Any employer contributions that
are contingent on or attributable to
the employee’s make-up contributions
or elective deferrals must be made ac-
cording to the plan’s requirements for
employer matching contributions.

(d) The employee is not required to
make up the full amount of employee
contributions or elective deferrals that
he or she missed making during the pe-
riod of service. If the employee does
not make up all of the missed contribu-
tions or elective deferrals, his or her
pension may be less than if he or she
had done so.

(e) Any vested accrued benefit in the
pension plan that the employee was en-
titled to prior to the period of uni-
formed service remains intact whether
or not he or she chooses to be reem-
ployed under the Act after leaving the
uniformed service.

(f) An adjustment will be made to the
amount of employee contributions or
elective deferrals the employee will be
able to make to the pension plan for
any employee contributions or elective
deferrals he or she actually made to
the plan during the period of service.
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